Product Liability

' Ending Secrecy in Defective Product Litigation:
New Federal Reporting Rule for Consumer Products

As of Ianuary 1, 1991, manufacturers
of conzumer products are required B report
o theConsimer Prodoct Salety Commis-
sion {CPSC) settlemenis In cases involy-
ing “grigvous bodily injury of death” caused
by defective products. The new logsla-
tion, 15 1L.5.C, seclion 2084, is ar impor-
tani advance for consumers because for-
mer Teguialions were vague and easily
avoided. Previcaa rales requincd a mann-
faceurcr reporl onty when it Delicved a
product was defectiveor posed 4 substan-
tial rtsk of igjory. As g resoly, fesw meanu-
Facturers of consumer products reporiad
aml CPRC enforcement was exiremely
dillicult,

The new requirement is part of 3 grow-
ing rrend Lo avoid sealing of conrt records
and concealment of Liigation arising from
consumer prodocts that cavsed serious -
Jurles: muiilation, amputation, dismem-
benpent, disfiporement, loss of bodily
funcrons, debilitating internal disovder,
severe burns and elecine shock and any
mjury which required extended hozpitale-
zalon.

Surprisingly, nobody knows how many
defective product personal injury cases
are actually Oiked each yoar in the Untind
States or (he number of major injury and
death cases that are seltled and sealed.
Locaung courtiiles onsuch cases s virtu-
ally npossible, unless a defendant truih-
fully answors inperrogatories,

Eal now, to xvord enforcement aclion
by the CPSC, every manufaciurer of A
comsuimer product muest monor personal
injury and death claons For the purpose of
reporking its produc) experience W the
federal povernment. Within every con-
sumer prodect manufacturing company,
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someone most be designated and grven
the rezponsibility for collecting <laims
daia and degermining whether it iz sabject
10 the reporiing reles. As a result, o
dccurate” answers to produaci Litigation
history iermogataries should he forth-
coming. Unforiunalely, the new statale
dees nol cover prodects under the aus-
peces of the Manional Highway Tratfic
Safety Adminestration, namely passcagesr
vehicles, and is restricted solefy 1o con-
sumer products under the jurisdiclion of
the Consumer Produoce Safery Coinmis-
SioNL.

The threshold regorling requircmsent
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accurs whensver, duting & two vear po-

riodd, three cases, filed In elther state or

federal courl, resull in a podgment
favor of the plaingffor a finzl setlement.

When a third action is settled or jodgrent

enlered, the manofacturer muost within

thicty daya ceporl 1 Lhe CESC. Thereal-
ter, every subsequent seulement or judg-
ment in that 24-month peciod must be
reported with thirty days, The 2d-maonth
pericd commences Janeary 1, 1921, and
ends December 31, 1992, The next two
year reporting peniod will begin January

1, 1993,

When information 1 tequired to be
reporied 1o the CPSC reparding a con-
clndad civil action, the manulfacorsry maost
provide the following minimam repo:
a. Nameg and address of manufactorer;
b. The model and model aumber or des-

igreation of (e consumer product which
was the subject of the civil acrion;

©. Astatementas o whether the civilac-
ion alleged death or grievous bodily
injury, and in the casc of anatlegation
of grievous bodily injury, a slatement
of the calegory of such mjury:

g, A staloementas to whethor the civil ac.
tion resalted in 3 fnad seilement or a
Judgment in Favor of the pleintidl:

e. In Lthe caze of a judgment in favor of
the plaintifl, the name of the civil
aclion, the number assigned the civil
action, and the conrt in which the ¢iv:l
aclion was filed.

In @ddition 1o this réquired informa-
lion, mosl mangfacterers will probably
take advantage of the stahule’s provizmon
1 provide “any other informacion which
the mangfaciurer chooses o provide,”
eapecially if it is exculpatory, such as the
plamtiff’s compacalive fauli, product
misuse, claimed extepuating circum-
stances, or whether any judgment is under
appeal or iz expected 1o be appealed.

If this slatute is to be effective, pracu-
tioners must be caralul 10 plead that the
product cansed “death or gricvous bedily
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injury™ 1o trigger ihe ceporting require-
meqts. Judicial Council iom cornplaints
should he amended in progucts Liabilly
actions 1o in¢lede, on page three under
the catgary of “othar damape,” the siaty-
tory Iznguage and a descripticn of (he
calegories of injury described in the stat-
ule futilation, ede.).

As parlof any pre-filing investigation,
counsel shonld contact the Consumet
Froduct Sefety Commizsion to oblain
recards of all defective product seltle-
ments and judgmeants involving the prod-
uct ard alt related products by the sama
mansfactarer, Sech cases will invariably
also be reporwd as defective product
investigations, mdependent of the statule
and such records are public documents
available for putchase from the CPSC.

Becavse the statote fails o require the
tdentificalion of plaietiffs, cowrts, and
action smmber in cases of selflements,
initinl interrogatarics in produci liability
cases showkd inciude an nguiry concern-
ing the defendant’s reporting history ander
the 13 11.5.C. saction 2084 i the CP5C
for tht purpose of idemeifying further
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avenies of discovery and g identify Lhe
emplayec responsible [or collecting data
and repoiting fo the CESC Once any
cases are reported under thig new slatute,
a defendant will not be able 1w deny
specific knowledge or theceafter avaid
producing compleie identification of Lhe
case [or plaintifi™s comgel,

Tis chear that cOMPromises wers nego-
tigted by the National Associmion of
Manufacterers in the final stamtory lan-
guage. Under the new statue, the amounl
of n seltiement paid by a manulaciucer is
nod raquired to be reponed and, as ex-
pected, the reporting of a civit action
“docs not constitute an admission of un-
reggonable risk of injury, a defeet in the
cotsumer product which was the sshiec
of ruch action, a subetan tial product Taz-
ard, an imminent hazard, or any other
admission of liabifity under any statuteor
ander any common law.™

For the pompose of this reporting siat-
ute, A particular modsl of 2 consumer
product g one that is distinctive m func-
tional design, construclion, warnings o
instractions related o safcty, funclion,
gser population, o other characteristics
which could affect the prodoct's safety
eelated performance.

With inceeased reprting to the CPSC,
the Commizgion will have greater aocess
(o the wremendous investigative power of
the plainiiffs” bar and increased product
safery will result.

Bal before zmy of this happens, plain-
£ifls" counzed must include in every prod-
wcts Hability complaing an allegation of
*gricvous bodily injury or death,” With-
out thiz effon, the siatte will remain
largely inoperative and ineffective. [
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