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Proving A National Real Estate Franchisor’s
Joint Venture Tort Liability

INFRODUCTION

In Singh v. ERA {Santa Clara County}
Ilwi pedesirians were struck by a vehicle
operated by & rveal estate agent in the
conrse of busingss, The agent's broker
waz 8 (ranchizee of a nationwide real
catate firtn. The broker had insnfficient
coverage 1o satisfy the plaiatiffs’ dam-
ages and absent a recovery against the
nationally knowr franchisor, the plain-
tifFs would have been substantially penal-
fzed. Clearly, the fianchisor was not an
erplover of the wortfeater and mitally
appeared to be primarily in charge of a
naticnal advertizsing campalgon from its
beadquarters in Kansas City with oo ac-
tual control over day-to-day operstions in
Califotnia.

Suit was Oled against the fanchisor
vader & theory of joint venturs liabiliy
for the negligent acis of it franchisee’s
employeas, since the liability of one joint
venturer or his agentsfemployees, incurred
in connecticn with the ventore, is im-
puted to all others. (Hupfeld v. Wadlay
{1948) 89 Cal. App.2d 171, 175-176; Knight
v. Cook (19633212 Cal App.2d613,614.)
Under California [aw, existence of a joint
venture iz a triable question of material
et (April Enterprives, Inc. v. KTTV (1983}
147 Cal.App.1d 805}, evan though the
franchise agreement recites the Franchi-
see is an independent contractoe, Sucha
recital does not foraclese a finding of
Jjoml venluts becauzs the conduet of the
parties may creale a joint venlure despite
an express declaration o the contrary.
{Thid.; Universal Sales Corp. v, Califor-
wict Press Manufaeturing (1942) 201Cal2d
751, 764, 765.)
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CALIFORNIA LAW ON JOINT
YENTURES

BAII No. 13.40 provides:
A joint venture is a relationshap which
arises from an agreement betwaen two
ar mite persons o undertake $ome
cammaon objeclive forthe benafilof all
in pursuit of which 2ach is authorized
to act Eor the odher{z]. Such an agace-
ment may be expressed in words or
may eeasonably be implied from the
circomsiances,

A joint venture by definition is an under-

taking by twd or more persons joindy (o
carry oot 4 single business enterprise for
profit, (Melson v. Abraham (1947 20
Cal2d 745, 749.) Joint venturers com-
bine their property, money, efforts, skille
orknowledge in gome common underiak-
ing, have a community of interess in the
venture to joinily participate in the con-
duct of the business, share profits and
losses, and have the tight 1o ¢xert mutual
control, 40 CalJur.3d, Joim Ventures,
Sactions 2-3, pp, 181-182)

Franchisees and franchisors have the
common objective of profiting from the
sale of their prodocts andfor servicas,
Sarisfymg this objsctive creates profils
for both and together they combine their
propetty, tonay, efforts, skills and knowl-
edge (0 maximize thew zales. Thus, fran-
chiscrs and Franchisees have a commuy-
nity of inlerest in maximizing sales of
their product or service, The franchisor
might sharz in the profils by cequiring the
franchises to pay a fee bassd on gross
sales volume, More importantty, when a
franchisee increases its sales, the fran-
chisor profite from the strengthening of
its own name recognition which directly
enhances the value of the franchise sys-
tam a3 a whole and gives value 1o svery
franchise it sells. (Frew and Jud, The
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Value of a Rea! Estate Franckize, 14
AR.EUEA Joumal 2 (1986}.) Sharing
of losses is ioforred if one member of (he
venlure provides the ¢apital and the other
the services. Kovacik v. Reed (1957) 49
Cal.2d 166, 169 siates:

dMoreover, where a jomt venbgee in-
volves the contribution of capital by
one party and services by the other,
neither panty is required 10 reimburse
the other for losses systained. In the
svent of & loss, the parly conurdbuting
the capital losss the capital and the one
corriburing labor loses the value ol his
ellorts,

In the Mranchise combext, 2 jodnt ventore
amalysis is advized where the frgnchisor
and franchisee bave divided responsibili-
lies and maintained categorical conirol
over different aspects of the ventars. Under
California law, muotoal comirod exisis a0
long as members of the joinl ventore
participate in the managenient and opera-
tion of the vorlues even il their respeclive
aclivities are limited 1o different aspecis
of the businges. (Universal Sales Corp, v
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Califormia Press Manafactaring, supra,
20 Cal.2d atp. 76d.) In Uajversaf Sales,
the plaintilf coniributed advertising and
promationalefforts to creals a market for
apeller press whiledhe defendant contrib-
wied a manufacturing facility, The Usi-
versal Safes court found that 2 joint ven-
tore arost from this cooperation which
was promative of the commen crierprise
andcombined ihe skill and effons ol both
the plaintiff and the defendant.

In a franchise relationship, each of the
pariies has the right to control in some
meagure the conduc of the other. O
law wiscly recognizes division of labor
and will find a joint venture ¢xists even
... where the pariies have urequal con-
trol of operationa,” (40 CalJuz,3d, Joim
Yemures, Sections 2-3, pp, 181-182, ¢iting
Banks v. Puma {1951) 37 Cal.2d 838.)

PROYING FRANCHISE CONTROL

Becanse aporspagive case canbe made
thata franchisor which seckstomaximize
profits via numerons incentives is exer-
cising conral over ite franchisees, dis-
covery was desipned w andlyzs the comi-
plete working relatignship belween the
franchisor and ils franchisees.

In the insgant case, ald fanchisces Biad
agreed to abide by the [eanchizor's opers-
liohs mangal which described in dedal
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the franchise system”s operational meth-
ods. The franchizor required the franchi-
s 30 pay fees maodated and vnilaterally
determined by the ranchisor, (o follow
record keeping and reporting rules, and 1
submit for franchisor approval ali public
uses of its wademarks, service marks,
designs, logos, colors, color patlerns and
business methods, The franchises agreed
ot to challznge the validity of franchisor's
ownership of theze fundamental and nec-
essary components of a real cstale com-
pany s image. Under the franchise agree-
ment, the franchisor could unifaterally
cancey the franchise if the franchises failed
to comply with its operating manual and
could use this right (o control its franchi-
BECH,

The franchizor could mandate changes
or madifications to the franchiss’s mar-
keting systom, and membess agreed nog
cnly o accepl these changes but 1o fi-
nance them. As s resuk the franchisor
comrelled the fund which drove Ihe sys-
tem from which bolh venierars sacned
revemmes, Franchisees agreed to provide
funding for a natignat advertising fond
solely managed by the franchisor and to
cooperate with giher joinl venurers in
marketing plans governod by the by-taws
of the franchise’s regional council, Thae
franchisor could unilalerally smend these
by-laws smd thus control markeung +f-
Forts and priorilies. Pranchisces were
bownd by franchisor tules regarding ad-
veclising and advertizing policy and hed
10 submait 1o the franghisor for approval its
signs, logos, charis and other items selat-
ing to“image.” The franchisee alse needed
franchisor approval 10 open a new office
or lo change the homeoffice location, and
the Franchizor influenced aad controlled
by veto power the broker's selection of 3
name and o some degree the clothing
wom by lhe agents, In this way the
franchisor, the senior of 1he venloerars,
conirglled the junior vesitures' “image.”

In addition to being controlled in the
vital areas of markeling and image, the
franchisee submitted to 1he ¢ontrol of the
franchizor in other areas fundamental 1o
the operation of a business. The franchi-
sce agreed eo transnit referrals exciu-
sively through the franchisor's system.
This mandated exclusivity effectively
controlled a component of cument reve-
nue and a component of clieni-hase ex-
panston. The franchisee also agreed 10
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comply with franchisor rules governing
referral follow-up and reporting to the
{ranchisor. Franchiseas agreed 10 share
listing inveniorics with the franchisor and
10 allow ths franchisor 1o transmit histing
data at it discretion. The franchisor thus
esercised a measure of control over an
imponiaot asset of the brokerage compa-
nies.

Franchisees had ¢ conform to mles
relating to, and forms uscd for, record
kecping. Thess financial and opecating
tecards were subject to andil by the fran-
ghisor.  In addition, the amoont, 1ype.
Lerm, underwriter and named insureds on
franchize= insurance policies were con-
irolled by the franchisor. Competition
with piher Iramchisess was restriceed, and
sales of maverials or supplies by one fran-
chizes & another fzanchises was prohib-
itexd without franchisar congent, Pranghi-
sees also apreed 1o use Ybest offons” o
promole and sell the insucance products
underwritien by the franchigor in order 1o
sdd o the revenue stream, The member-
ship, itself an acquired and paid For assst,
was restricied in transferabilicy by fram-
chisor mandate with respect to Lighiluy
and relared insurance coverage.

The franchisee had 10 share profits with
the franchisor through fees based on antial
gross sales volome and the mandated
nalional advertizing fund contributicns
which wexe indexed to sales voluine. The
[ranchises alsohad 10 pay amarketing fee
on each real sstae trangaction from which
the franchiees moelved compensation of
more than a certalm amount and another
fze if they elecied 10 expand by opening
branch offices. Franchigses agread
share 1osses {as well ag benefits) with the
franchisor under the terms of one of the
framchise products and agreed to fran-
chisor examination of “loss atios™ -
cirred under home proieciion contracts,
They further submiltzd to expulsion from
participation m these plans shounld the
franchisor so mandate,

When the Franchisee offerad the fran-
chisor's products 1e a cliend, it was actng
on behalf of the franchisor (as well as
profiting the franchisor). These products
were created, controllsd and administered
by the franchisor bui were sold by the
franchisee. The franchises could oot in-
dependenuy offer many of these products
due 1 both the high cost and risk.

As a result of this detailed analysis of

the franchise s operations, plaintiffs were
successfol in defeating the national fran-
chigor's motion for summary judgment
on its claim of “lack of comirol” and
subsequently obtained a major contribu-
tion towards settlement from the fran-
chisor's carrier. In allempling 1o prove a
joint venture against a franchisor, obtain
a copy of the franchise’s operations manua!
since this document will likely discuss
the detailed control ¢xeried by ke Iran-
chisor that the franchise confract fails
mention, Copiss of regional and head-
quariers’ busipess plans are helpful o
peove that “incentives” are “controls.”
Depose togal mpresentatives of the fran-
chisor, as well as beadguariers manage-

menl, since these kocal representatives
work for the franchésor and dizrecly mooitoe
and conwal the franchizses within theit
region. And look for econcmic as well as
day to Jay operational conwrols; if a fran-
chizor requires payment into ceriain funds
and con gls the wse of those resoueves, it
is exerting de facto controf over ing fram-
chisees,

Plaintiffs’ successful opposition o
defendant’s motion for sammary jude-
ment and trial brief o joint venture lia-
bility of franchisor {and “ron-appiica-
ton" of Propesition 51) gre qeailable
kpon reguest i writing 1o Richard Afex-
ander, Adlecander & Bohn PO, Box 3341,
Sana Jose, CA 95109-1330, [ |
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