
annually, throughout the stated assistant public defenders and assistantdistrict 
attorneys threaten to slow the processing of cases by fully claimingallrightson behalf 
of individual clients, refusingtonegotiatepleabargainsandbyrefusingtoaccomodate 
scheduling by waiving timelimitationsforthetrialoffelonycases. Public employees by 
law cannotstril^e and there is no doubt thataslowdown has as its goal increased 
bargaining power.^y simply playing b y ^ t h e rules it is anticipated that all superior 
Court departmentswill be flooded with criminal cases, that civil trials will come toa 
halt, and that this pressure will encourage county supervisors to realise the 
reasonableness of collective bargaining demands. 

Can lawyers ethically engage in such actions 
^her^ulesof Professional Conductof the ^ ta te^ar of California simply do not 

address the issue.^his is because the ethical rules for lawyers weredes^gnedwiththe 
typical nineteenth century lawyer in mind^asmal l town individual practitioner who 
received income fromanumber of different clients and worked inasettingofasmall, 
stable and homogeneous population. 

t o d a y s lawyer serves a vastly different clienteles urbane heterogeneous, and 
mobile, C n̂ly onethird of the members of the r^ar are sole practitioners and 
approximately onec^uarter of the professionare employees ofgovernmen^ large 
corporations and labor unions, receiving all of their income from one sou rce^any 
are employed to provide free legal services to third parties. 

^het^nited states supreme Court has recognised these new ways thatlawyers 
worl^ in today^ssociety by authorising the employment of lawyers by labor unions to 
provide services to unionmembers^and by allowing attorneys to advernseB 

unfortunately,theethicalrulesdo not addressthe special relationshipsof attorneys 
employed by government to process criminal cases and simply ignore the disunchon 
between private attorneys and those employed by governmental or corpora^ebodies. 
^he s t r i n g deferences are illustrated in an ^ ^ ethics opinion of t ^ ^ 

It is recognised that n̂ the c o r p o r a t o r governmental areas me 
compensation wh^ch is received by ^helawyer^snormallyaspec^ed 

^ 



salary which is not specifically related to thenumberof hourshe 
worlds or the type of worl^ he does^ and in c^rta^n case^ ^sa 
predetermined figure established byaCivil^erviceCommissionorby 
reference to wages paid tosome or all of the other employees of the 
employer. ^ ^ ^ 
^uch lawyers have one client only, do not charge fees for the 
individual worl̂  and theircompensation generally isnot related to 
particular individual assignmentstheyperform,but is rather relatedto 
the overall services they perform.This differentiates them fromthose 
lawyers employedinageneral practice of law where they perform 
services foranumber of different clients.^ 

^necontroversial byproduct of the changeinthewayattorneyswor^istheissueof 
labor activity and the right toengage in labor activityby attorneys.^Ithoughther^ules 
contain no requirement that specifically prohibits membership of lawyers in unions or 
associations representing lawyers, sucha tolerant stand was not always the case 
^arly ethics opinions too^adramatically different view. 

T h e ^ r ^ i n ^ ^ held that alawyer employed full time byacasualty insurance 
company could not^oinaunion established by claims ad^ustersB^aterint^^,the 
^ ^ prohibited governmental lawyers from coining withnonlawyersinalaborunionB 
The following year the ^ ^ h e l d t h a t salaried,employeelawyerscould^oinaunionor 
organisation of lawyers to negotiatewages and wording conditions but deniedthem 
the right to withhold services in anyways 

Today alawyer is entitled to belong toalabor union composed of lawyers and to 
engage in collective barga^ningthroughsuch u n i o n s ^ o r ^ ^ ^ p o ^ ^ n ^ g o ^ a ^ o n o ^ 
wages, hours, andconditionsof employments ^ lawyeremployee has theright, 
throughaunion,tonegotiatethe manner in whichthe public employer carries out its 
obligationtosupply legal services to indigentdefendants and the public employer's 
duty to supply adequate funds in order to permit the public attorneys to properly 
deliver legal services 

should lawyers be entitled to engage in wor^ slowdowns 
^ s i n thecaseofallr ights, the right toslowdown is not an absolute and wholly 

unrestricted righte^ercisable irrespective of the rights of others and irrespective of 
the duties and obligations of the holder.Public interest requiresthat some rightsand 
dutiestal^eprecedence over others.restraints may be imposed on the manner in 
whicharight is exercised. Itcannot legally be exercised inamanner that seriously 
encroaches onthe fundamental rights ofothers. 

^henalawyerbecomesamemberofthe^ar,part and parcel ofthat membership is 
the legal obligation^nevertore^ect,for any consideration personal to himself,the 
cause of the defenseless or the oppressed^ ^ h e n a lawyer undertakes 
representation ofaclient he or she may not withdrawuntil reasonable steps have been 
ta^entoavoid prejudice totherightsofthe client andtoallowreasonabletimeforthe 
employment of othercounsel^andlawyers obviously cannot neglect legal matters 
entrusted to them 

The lawyers dual obligations to serve justice and to serve his clients tal^e 
precedence over any rightofalawyer to tal^e labor action against an employer.ln 
short,the clientcomes first 

C^nce beyond these duties however, it should be recognised that assistant district 
attorneys andassistant publicdefenders are unique lawyers.Their obligation is to 
providelegalservicesto the poor and to the general public They cannotethically 
e^erc^se their right toslowdown if doing so deprivestheir existing clientsoftheir right 
to proper representation 
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r^owever,while it is possible thatduringaslowdownalawyer might not accept 
additional cases or fully prosecute only cases actuallyunderway^it is not̂  necessarily 
true that such action would violate the ethical rules because the lav^yer^sconduct 
would notviolateaduty to an existing client. Thepotentialforethicalmis^onductlies 
in not performing the legal worl^ previously undertaken, not in the refusal to accept 
additional cases 

There is difficulty in deciding who the^client^actually is and where the fiduciary 
duty lies 

The State ^ar Committee on Professional responsibility and Conduct has 
assumed that the public employer isaclient of the government lawyeremployee.^ 
Cnce this assumption is made it is easy to conclude that it is unethical for attorneys 
employed by public agencies toengageinalabor slowdown.^ft should be specially 
noted that the Committee in ^ts^ethics^opinion primarily relied on business and 
ProfessionsCodeSections6067,6076,6077,6103and6128(b).The^legal^analysisof 
the Committee maizes only one reference to an ethics rule,the requirement off^ule6 
101(2) of^reasonablediligence^and treasonable speeds by attorneys in performing 
theirworl^.This notable deficiency in an^ethics^opinionconfirmsthattoday^sethical 
problems are simply notaddressed by the l^ules. 

Cne should not assume that public lawyers only represent their employer, when 
they are charged with the responsibility of representing individual privateciti^e^s and 
the public at large, even though their income comes fromagovernment employer.^ 
^uiteoftenthesetworelationships conflicts the employer^sneedthatan attorney 
handle as many cases as assigned^ and the need to thoroughly and carefully prepare 
each case to assure justice for all.If oneassumesthe^client^isanindigentthird party 
or the general public, then in appropriate cases it may be entirely proper for these 
attorneys to slow down the processing of cases by fully claiming all rights on behalf of 
their individual clients in eachandeverycase, even thoughcustomarilythemajorityof 
cases are not accorded such treatment, binder some circumstances such action may 
very well be the obligation of public lawyer employees who are the only persons who 
can tal^e direct action to insure that the individual privateciti^en they represent and 
the public asawhole will receive competent legal services 

The real problem is that the r^ules were designed to apply to lawyers employed in 
the general practice of law and not to lawyers who belong to collective bargaining 
groups and who engage in governmental service on behalf of the public or individual 
citizens, unfortunately, with the exception of the r^uta^ Committee of the ^ ^ and 
the rules proposedbyther^oscoePoundPoundation, most bars have not creatively 
addressed ethical problems in the content of therealworldand have left the problems 
to be solved by the Supreme Court. The organised bar and its leaders should devote 
themselves to remedying this ongoing dilemma by writing rules which recognise the 
new role of lawyers in government and society^ 

^ C ^ T ^ T ^ S 
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