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By Richard Alexander, Esq.*

Annually, throughout the slate, assistant public defenders and assistant districl
attorneus threaten to slow the processing of cases by fully claimirg all rights on behall
of individual clients, refusing to negotiate pleabargains and by refusing to accomodate
scheduling by waiving time limitations for the trial of lelony cases, Public employees by
law cannot strike and there is no doubt that a slowdown has as its goal increased
baragaining power. By simply playing by aff the rules it s anticipated that all Superior
Court departments will be flooded with criminal cases, that civil trials will come to a
halt, and that this pressure will encourage county supervisors 0 rtealize the
reasonableness of collective bargaining demands.

Can lawyers ethically engage in such action?

The Rules of Professional Conduct of the State Bar ol California simply do not
address the issue. This is because the ethical rules for lawyers were designed wilh Lhe
typical nineteenth century lawyer in mind — a small town individoal practiticner who
received income from a number of different clienls and worked in a selting of a small,
stable and homoaeneous population.

Today's lawyer serves a vastly different clientele: urban, heterogeneous, and
mobile. Only one-third of the members of the Bar are sole practitioners and
approximalely one-quarter of the profession are emplovees of government, large
corporations and tabor unions, recerving all of their iIncome lrom one source. Many
are empioved to provide [ree legal services 10 third parlies.

The United States Supreme Court has recognized these new ways that lawyers
work in today's society by authorizing the employment of lawyers by labor unions 10
provide services to union members! and by allowing altornays 10 advertise.:

Unlortunalely, the ethical rules do not address the special relationships of attorneys
ermploved by government 1o process criminal cases and simply ignore the distinchon
between private atiorneys and those employed by government al or corporate bodies,
The striking diiferences are illusirated n an ABA ethics opinion of 1976:

[t 15 recogmized that w1 the corporale or governmenlal areas the
compensation which is received by the lawyer s normaliy a specihed



salary which is nat specilically refaled to the nunber of hours he
works or the type of work he does, and in certain cases is a
predeiermined figure established by a Civil Service Commission or L
relerence 10 wages paid 10 some or all ol the other employees of Lhe
employer, * * *

Such lawyers have one clienl only, do nol charge fees for the
individual work and their compensation aenerally is nod related lo
parlicular indnadual assignments Lhey perform, bul is rather relaled 1o
the overall services they perlorm. This differentiales themn from those
lawvers employed in a general practice of law where they perform
services for a number of dillerent chents.*

One controversial byproduct ol the change in the way al lorseys work is 1he issue of
laber achivity and the righl to engage m labor aclivity by allorneys. Alibough the Rules
contain no requirement that specilically prohibils membership of Jawyers inumons or
associations represenling lawyers, such a toleranl stand was nol always the case.
Early ethics cpmons 1ook a dramalically different view,

The ABA in 1947 held that a lawver emploved full iime by a casually insurance
corpany could nol jein a union eslablished bw claims adjusters.” Later in 1966, the
ABA prohibiled governmenlal lawyers from joining with non-lawyers in aJabor union.
The lollowing year the ABA held thal salaried, emplovee-lavyers could join a union or
organization ol lawyers o negoliale wages and working conditions bul devied them
the right to withhald sennices in any way."

Today a lawyer is entiiled ro beiong 1o a labor urion composed of lowyers and 1o
engage in collective bargaining through such unions for the purpose of negotiation of
wages, hours, and conditions of employment* & lowyer-employee has the righi,
through a union, to negotiate The manner in wihich The public employer carries oul ils
obligation 1o supply leaal setvices 1o indigent delendanis and the public employer's
duly 10 supply adequate funds in order 1o permil 1he pulldic altomeys (o propery
deliver legal services.

Should lawvers be entilled 1o engage in work slowdowns?

As in The case of all rights, the nght 1o slowdown s nal an absalule and wholly
unrestricied right exercisable irrespective of the righis of others and irrespective of
the dulies and obligations of 1he holder. Pubiic inleres! requires thal some nghils and
duties take precedence over others. Resiraints may be mposed on the manner in
which a naht is exercised. Il cannol legally be exercised in & manner thal seriously
encroaches on the lundamental righls of olthers,

When a lawyer becomes a member of the Bar, part and parced of that membership is
the legal oblation *never to reject, lor any consideration personat 1o himsell, the
cause ol the defenseless aor the appressed.” When a lawver underiakes
represenlalion of a clierl he or she may nol withdraw unlil reasonabie steps have been
taken 10 avoid prejudice 1o the rights of the client and to allow reasonable fime for 1 he
employment ol olher counselt and lawyers obviously cannot neglect legal matters
entrusled 10 them,

The lawyer's dual obligations to serve justice and 10 serve his clienls lake
precedence over any righl of a fawyer to take tabor aclion against an employer In
shorl, the client comes first.

Onee bevond these dulies however, it should be recognmized thal asmstant district
altomeys and assisiant public defenders are unigue kwyers. Their obligalion is to
provide legal services 1o the poar and (0 1he general public. They cannot ethicaily
exercise therr righl to slowdown il doing so deprives their exisling clients of their right
10 proper represenlation.



-

However, while it is possible that during a slowdown a lawyer might not accept
additional cases or fully prosecute only cases actually under way, it is not necessarily
true that such action would violate the ethical rules because the lawyer’s conduct
would not violate a duty to an existing client. The potential for ethical misconduct bies
in not performing the legal work previously undertaken, not in the refusal to accept

additional cases.
There is difficulty in deciding who the *client” actually is and where the fiduciary

duty fies.

The State Bar Committee on Professional Responsibility and Conduct has
assurned that the public emplover is a client of the government lawyer-employee,”
Once this assumption is made it is easy to conclude that it is unethical for atterneys
emploved by public agencies to engage in a labor slowdown." Tt should be specialky
noted that the Committee in its “ethics” opinion primarily relied on Business and
Professions Code Sections 6067, 6076, 6077, 6103 and 6128{h}. The “legal’ analysis of
the Commitlee makes only one reference 1o an ethics rule, the requirement of Rule 6-
131(2) of *reasonable diigence” and “reasonable speed” by attorneys in performing
their work. This notablke deficiency inan “ethics” opinion confiems that today's ethical
problems are simply nol addressed by the Rules.

One should net assume that pubhic lawyers only represent their employver, when
they are charged with the responsibility of representing individual private ¢itizer s and
the public at larae, even though their income comes from a gavernment employer.!
Quite olten these two relationships conflict: the employer's need that an attorney
handle as many cases as assigned, and the need to thoroughly and carefully prepare
each case to assure justice for all. If one assumes the “client” is an indigent third party
or the general public, then in appropriate cases it may be entirely proper Jor these
attorneys to slow down the processing of cases by fully clairming all rights on behalf of
their individual clients in each and every case, even though customarily the majority of
cases are not accorded such treatment. Under some circumstances such achon may
very well be the ohiigation of public lawyver-employees who are the only persons who
can take direct action to insure that the indridual private cibizen they represent and
the public as a whole will receive competent legal services.

The real problem is that the Rules were designed to apply to lawyers empiovedin
the general practice of law and not 10 lawvers who belong to collective bargaining
groups and who engage in governmental service on behall of the public or indwidual
citizens. Unfortunately, with the exception of the Kuiak Committee of the ABA and
the rules proposed by the Roscoe Pound Foundation, most bars have nat creatively
addressed ethical prablems in the context of the real world and have left the problems
to be solved iy the Supreme Court. The organized bar and its leaders should devote
themselves to remadying this ongoing dilemma by writing rules which recoanize the
new role of lawyers in government and society.
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