ADMISSIBILITY OF EXPERIMENTAL EVIDENCE

INTRODUCTION

The issues gnd strategies nvotved
in perganal njury imgalon hayva gen-
eraled extensve discussion of legal
literalure. One area of extreme 1Im-
portance to ligatars whwch has not
received greatl attenhion 1 the appro-
priate standards for agdmritmg info
evidence the results ol expenments,
(But se8: Colchetl, Expanmenial Eve
dence 1 Froduces Liabilify, 44 State
Bar Journal, 8686 {19681) The rola of
auch evtdence 15 axtremedy important
i that expariments can aid the courl
and (he [ury i & betlar pnderstanding
ol the techmcal iestimony mirgduced
by the parlies.

The Courl of Appeal i Culpeoper
v Volkswagen of Amenca (1972) 33
Cal spp.3d 519, 108 &R 110 de-
scnbed the slandards for admitting
experimans inta evidence as follgpws
at page 521

Adrmssibilily of exparmnenial evi-

dence depends wpon prool of the

fallgwing foundabonal ilems: (1)

the experonent musl be relevand

(Ew. C B290. 351): [2) the exper-

martt musl have been conducled

urder subsiantally similar ¢ondi-
uons as those of tha actus! occur-
rence {Citalions), and (3} the ewn-
dence af expenment will nol
cansume undue hme, conluse the
issues of muslead the jury (Cita-

Tons).

Sihce condibons (1) and (3) apply
o all evidentiary quastions, most ju-
digral discussion has cartered oh a
determination of when axpanment
conditions aré substanhally similar to
the conditions of the acoident, This
article will thscuss the current stale
of the law regaiding tha admissibility
of experiments Intd  evidence
through an examination of cases dis-
cussing the aforemenlionad crileria
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RELEVANCY ANMD THE APPLICA-
TION OF THE SUBSTANTIALLY
SIMILAR COKDITIONS STANDARD

As stated maviously. the Cuipep-
per decsion listad three separale
slemenls 1o determine whethar ex-
penments are properly sdmitied inte
evidlence o révewng the applica-
lion of s test, however, | bacomes
apparenl that the elemanis o Ihe
Culpepper tast are not really sepa-
rete and distirnzl Ralher, the determi-
fabon of whether the experment
was ¢ohducled under substantially
similar ¢onditions 1a thal of the aoci-
dant is really a prelimmary Jueshion
wiieh mos! ba apswered pnor o
determining whather the evidence 13
relevant. Thrs viewe is also shared by
Judge Jefferson, Ses Jelfarson,
Calilornia Ewidence Benchbook, 24
Ed £21.5 (1978). Thus, tha issues o
substanual simibarity ol condbions
ard relevansy are propeily consdlh-
ered logethar,

tder Caltforma Evidence Code
section 350, only relavant evidence 15
admmssible Except as prowded by
gtatute, all relevant avidance 1 ad-

mmigsible, (Evid, Code, §351.) Rel-
gvant avidence 15 deflingd as evi-
dence “hawing any tsndency in
ragson 1o prove of disprove any dis.
ruted fagl thal 1s of consequence |g
the determinalion ol the action”
{Evid. Coda, §210.)

Given tha vague natura of the ral-
avancy standard, most delermina-
tiens of whether evidence of experi-
ment is admissible are based on a
datarrmination of whether the test
condiions wera substantiafly similar
10 the accident condillons., In Beres-
ford v. Pacelic Gas and Electivc Go.
(19557 45 Cal.2d 738, 290 P.2g3 4b8
Iha Cahfornia Supreme Court re-
viewed the standard for detarmimng
when an axpariment is substantially
similar 1o aceident conditions, It stat-
ad as tollows at page 748

The concifons surrounding & tesl

o gxpenment o this nahure need

et ba rdentical with those existing

at the ime of the oocurrence In
question provided lhere 15 sub-
stanpal similanty. (Gitaton omit-
ted.] The admission of such av-
dence 15 largely a matter ot
dizsaration with the tnal court, and
such & test s merely B circum-
stance to be considered In con-
nachon with othar ewdence In the
sase, [Cilatipn omilled,) [Empha.

515 added.]

Yot the determination of what avi-
denoe bears "substant|al similarity™ is
often difficult on an abstract level. i
15 therefore necessary to examing
some of the leading cases on the
issua of substantial similarity and ex-
perimants 1o determing how the
standard 1s appligd. [(Other leading
cases on the 1ssue which are not
discussed are: Peeople v, Carier
{1957} 45 Cal2d 737, 212 P.2d 665;

fContinued on page 191}



{Continved fram paga 190)

Long v. Cal-Western State Lifa Insur-
ance Co. (1955) 43 Cal.ld 871, 279
P.2d 43; Peogie v. Terry (1974) 36
CabApp. 3d 432, 113 C.R. 233;
Schaufv. So. Cal. Edison Co. (1966)
243 CalApp.2d 450, 52 CR. 518,
Zoliarg w. Barper {1955) 140 Cal,
App.2d 502 295 P_2d 561, Chambers
v. Sitver (1951) 103 Cal App.2d B33.)

GECISIONS LIBERALLY ADMIT-
TING EXPERIENTAL. EVIDENCE

One ofthe [sading California cases
dealing with the intreduction into avi-
daence of the rasults of an axporiment
15 Bargsford v, P.G.&E., supra, This
was an action agamst PGRE for dam-
ages for destructon of plaintifl's
property by fire whan a traa fall
across defandanl's power line bring-
Ing the powar ling into conlact with
talephone linga leading into plainkifis
lodge resulting n the fire. Plaintitt
claimed that the falhng of the tree in
high winds ¢ouid have baen foresean
and the danger could have heen
forgstalled or alleviated by nsulaling
the top line wires and by reducing the
vaitage thereon, This argumernt was
baszed on a senss of ekperiments
corducted by two slectncal enok
nears in which thay fested whether
powaer escaping Irom talephonea {inas
and wto a elephong switchboard
could preak down the protective
equipment and cause g hre, Dafen-
dant clairmed errar in the tnal court’s
decision to alfow tha experts (o tes-
Uty aboul their expanmenls. The
Berasford Gourt ruled thal the evi-
dence was admisgible. In doing 50
statad at page 748

Nt must appear thal the condi-
fions or circumstances ward N
gengtal the ¢ame in tha illusiration
case and Llhe case m hand .. the
detgrmmaton whether the condi-

tionz wera sulbciently szt 10

make the axpenments of any val-

ue I ading the jury 1= a malter
resting on the sound digeration of
the judgs.

The Seresford Court went on to
quote from People v. Levine {(189))
85 Cal 43, 22 p. 962 as follows:

The proof af the resull of experi-

ments was aqually a5 open ko the

datendant as the prosecution: and
if other expanmants would have
shown a different resull from that
shown By the expenment proved
by the proseculion. the defendant
had ampte opportunity to show

the lact ... The results [of the
expanmant i iz case] was not
conclusme, DU A mere Grcum-
stance to be consdered n con-
fachon with 1he other evidanca in
the case. It was both competent
and admissible; its waight was for
the fury {0 determme,

Thus, in ruling in favor of the plain-
titf, the Cahlornia Supreme Court
taok a parmissive approach lowards
the admizability of expariments into
evidence.

Cuipeppary. Volkswagen of Arner-
tcda, I, supra, s a farly recent
dacision i wheh e plantii was
sllowed ta inroduce n evidance 1es-
tmony and Alms of experimenis con-
ducted by experts. In Cuipeppear, the
plaintift clamad that her car was de-
fectivaly designed so that when she
turned her car sharply if rolled over,
FPrantifl' = experts leslified 1o con-
ducing varous yehicle tests and
showed a film of one of the tess. The
gexpert concluded that any car that
would roll over on a flat, smooth road
15 defectively dezigned

The Courl ol Appeal affirrmad the
vardict for the plainllff and rejected
dgefendant s contenton of enar fn the
adrussien Of evidance of dinverless
vehatle tasts, Defendanl claimead
plaintill faled {0 demanstrate the
sumilarity of condibions and circum-
stances to those involved in the acei-
demt Before admitung the fiten in
evidence, an axtansiye I camera
nearing was hetd m which the expart
was erxamined and craoss-examined
by three defense attorneys, Defense
counsel were allowed o review the
lilm and argua 1he mattar,

The sxpert teslhed that the pur-
pose of the tests was 1o have a fixed
staar pot into the vehicle rathar than
relying on the human driver and to
Angd auk at what poim the V.9, would
roft over. The film dermonstrates the
speed and tuwrming maneyyer at
which a Corvmr and 2 "86 VW, waukd
roll over The tesl consisted of put-
tng a mechanical device in lhe car so
as fo cause n to make a sharp furn,
The YW, was lowed by a truck and
lel ga at 35 mp.h., 45 mp.h. and 42
m.pd At 42 mph, the VW rolled
Ower,

Tha Cidpepper Court ralted on the
case of Miler's Natonaf nsurance
Co. v Wichita Flour Mills Co.
(Kan.1958) 257 F 2d 93 The Culpep-
per Court noled that evidence of
testz and expenments has bean al-
lowad 10 Federal Courls in ordar 1o
iustrate the principles involved o

determining whether 3 delect exsls
ang 1o halp Ihe jury undarsiand the
experts’ estimony, withouwt the Call-
lorma requirement that the tast be
conducted wndar subatantlally sirm-
lar conditions, The Cuipapper Court
then haid, “evidence of axparimentsl
tests should ikewise be admissibie
in California Courts in praducts hakul-
ity casas as an aic to the fact finder,
provided the Trial Judga finds the
statulory critgria exists.” (At p. 522
ciing Beresford, supral}

[n cancluson, the Cuipenper Court
noted that the trlal court allowed
YW, 1o Introduce at least four fims
dapictmg tests conducted by VW
and that these tests were not offered
lor the purpose of showing the exacl
circumslanges and conchiions which
existad in this accidenl case bot for
demortsfraineg purposes.  Notwith-
standing the fagl that there wers
differences v the test films the mal
judge, accorcding to the Cifpepper
Court, correctly beheved the fibmg
would be of assislance 1o the fury in
decidmg the liabhty 1ssue.

In Hassan v. Ford Motar Co
(19777 15 Cal.3d 530, +38 C.R. 705,
964 P.2d 857, tha Supreme Court
allowad wito evidence the results 9l
axpenmental lests, cibing the criterla
sal lorth i Culpepper In Hasson,
the undertying theory of tha com-
plamt was that the acoderd was
calsed by a brake falure resulhng
Irom 3 heal-nduced vaporization ol
lhe brake fiud The accident go-
curred preor (o Lrv, Yelow Cab £a..
{1975) 13 Cal.2d 804, 5119 C.R. 255,
532 P.2d 1226 and dasiendant con-

Slanded Inal the drver was guilly of

conirbutory neghgence and that \he
brake faillure was due bo driver
abusa. Both plantff and dalendant
nirgduced im0 awdencs teshmony
of experts who based their conclu.
sions upan, among Glher things, the
results of brakirg tests admimstared
ta a vehicle swilar 1o the ohe drven
ity Lhe plainkifl. .

The aceikien! facts in Hasson were
as folows: the vehicle was four
yaars old at \he time of the acondent,
Mo brake difficulbes had baan exper-
inced prior o the acodent. Before
the plamit began dimving the car at
hlad not besn driven for several
hours, Bot al the trme of tha scocdent
it had been dirven for abaut ong-halk
hour in moderalely busy suburban
traffic While mn trafig 1 had made
several stops and had slowed down
sevaral imes on gowngradas There

{Comnuad on page 192)
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fContrnued fram page 1371)
was lgstimany lhal the vehicle spead
dunng this perod had not exceaded
lorty miles per hour and was usually
slower The amr temperalure was n
the eighties The testimony was that
he driver sttempted to zlow he vehi-
cle as o praceeded down Mourd
Obyiripus but wiboul advance wam-
g the pressing of the brake pedal to
the Noor $id nel reguce the car &
spaed The drver Ined {0 use the
emergency brake and 10 shfl o
reverse o slow i down but thesea
measures were ineffechve and the
car ¢rashad mte a fountain Forty-
hive minutas altar the accident, inves-
tigatng oflicers found apphlicalon of
larce 1o the brake pedal resulled mn
firm and noermal pressura Mo sk
marks were found

The lesumony of the experts lor
both plaintilf and delendant focused
on the nature of the vehucle's brake
fimd  An gxaminahon of the brake
flud which was removed irom the
vehicle ravealed that o readily ab-
sorbed Contaminates, such as water
vapor This contaminaton of the flud
caused lhe progressive raduction ol
the tempearalurg at which 1 boiled
and vaponzed The lesl also dis-
closed that the fluid was dark
color, furlher mdicaung the presence
of mpunbes, and that the hgud
boling point had fallen lo approx-
mately 200 dagrees These tesls
wereé unchallenged by 1the defen-
dants

Datendant conlendsd thal no
birake fadura had acaurrad. or thatk i
one had occurrad, it was due Lo the
plaintitf & contnbulory naghgence
Further, 1he defendanl maramed
that the resulis of thar tests (ndicatl-
ed hat the brakes could not have
lalure unless subjected 10 severs
abuza Ford retaned a iest drvar
who performed braking tests on a
vetucla similar ta planall 5 under var-
1us Conchitions, nciudmg thonsa of
tha actident Atlempts ware made to
duphcata the modal of the plantif's
vohuclg, and for ong of the tests, o
simulate, nsofar as possitle, the de-
gree of syslem wear, load, cutside
lamperature, speed, rorte and dre-
ng and trathe patlern exparignced
by the plantif 5 vehicle both before
arnd durmg the aceident

As noted above, the plamhff & ex-
perts emphasized {he degres of con-
faminaugon of the brake fud as &
faclor i causing the acckdent There
15 he mention 0 the case with re-
spect to the makeup of the brake
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floid used in the expenmental tests
as to contamnahon  The plawdit] s
tects showed that vapornzabon
would @ccur in the contaminated
brake tuid at 248 degrees Fahren-
kel In the tests conducled by Ford 5
expeérts flud temperaturss m excess
af 300 degrees Fahrenhel were
achievad The chemical makeup of
this luid, as slated, was not men-
tigned i the case
In halding thal the awidance ol
thesa lesis were properly admitted
the Hassorr Courl staled al page S50
Though il was obwibusly imposst-
ble to duplicate avery facet of the
Haszon accrdanl, we think thess
tests m the aggregate were suffi-
cienlly designed and thar admm-
istrabion suflemendty controlled to
conlribuita malenally to a search
for the acocident's Gause ‘We,
therefore, congluge that 1his éx-
penment ewdance was admssible
under Cufpappar
Moraover, though tha tasts ré-
sulls are concededly subyest o
more than one rgasonaple inler-
pretation, they do perm the infer-
ence that anly excessvely hard
use of the brakes would grva rige
to the lempeéraluras required o
vaponzae the Hasson vehicla's
brake flmd Despite plamtff § Gon-
Irary tesumeony, Ihe Jury was eni-
lled fatthough by ng means ¢bh-
gated} to conglude that, had the
car been driven wath ordinary care
aver the aoowlent rouvte undar tha
condiions descnbed, the brakes
would not have ovarhealed 1o the
poanl ot falure Thus, these tesi
results constitute substantial, al-
bait cwcumstantal, evidance of
James neglgence
N 1s theretore, apparent from the
Hasson case that the Supreme Gourt
ol California has laken a very iberal
slange with regard 1o the admissibil-
ity of lhe resulls of expermental
tesls Thas wew 15 consistent wilh the
stalement i Colchet, Sxperimemal
Evidenice i B odfucis Latility, supra,
which i discussing the admissiblily
ntd avidance of expanmantal lests
stales at page 573 "It 13 the practice
ol a growmng numbar of ¢ourls m
atternpting to produce thoughitiul, ju-
dicious deqisions, to admit into ew-
dence any ratenal proof that may
possibly sliminate the sues in ibiga-
ton™
In ancther recent decision, Snoe
ooty Missan Motor Corp , (19771 F3
CalApp 3d 917,141 C R 95 a crash
test MM was admatad nta gwidance

aver the pramlitl s olyections This
was a product labity Case arsing
oulol a roplure of an allegedly deles-
tive sealbellin the plamlHf & car that
broke when the plaindf's car struck
an embankment and the car gwer-
turned The planull contendad That
the ruptere ol the seaibedt had en-
hancéed s munes The crash rest
film, supphed by the defandam,
showed Datsuns similar to the
Haintiff's equipped with the same
saalbelts and drven headon inlo a
concréte barner with dumemes ap-
provimately the came -weight as
planttff In the 1ilm, the belts did rot
rupture Dl nonelhaless, tha upper
torsos were thigwn about so wiolent-
ly 50 as to sirongly suggesi the pos-
sibihity of sevara uppar 1orso munes
A% a result of his accident, the plam-
tiff sutfered 2 subluxaban of 1he low-
af back The planalfs medical ex-
pert wiewed the film and lhen
expretsed Ihe opmion that such se.
vare flguon could producs the back
mpary bul ot was not hkely
Flaimiif's counsel obected to the
hlm as beng highly prejutcral ba-
cause of the repeated, viclent exbibi-
hons of probable mpury even whean
the batts held, pdaimblf's counsal alsa
clamped thal the smulated accident
condincns ware dissipilar 1o those of
the actual accident Ha pointed ouwl
that i the agcident the plaintilf 5 ve-
hicla was travehng 50 to 60 miles per
hour and struck a dwl embankment
ollowed by raliover of the vebacle,
The sirmilar senes of crash tasts ¢on-
sisted ol a headon crash inlo & oon-
crete harngr Because such a con-
créte barmer has lgss gve than a dirt
ambankment it was netesaary to ad-
just the speed ol the lest veficles to
something less than the planifl s
agtual speed m grder 10 simylale the
actual crash This was done by
craghing vehiclag nlo the barner gt
vancus speads unbl front end dam-
age was produced similar o that
which actually occurrad m the plain-
bff's vahicke Thiz condibon resultead
al tests of speeds clhse to 30 milas
per hour The tast vetucles weare not
rvlled over The defendant’s expert
testrhed thatl the bahal forces affact-
thg the vehicke and its oceupants N a
headon colbsion with an embank-
ment would be the same as those n
the cracsh sequéance demcted
Tha trial court allowed the Em
evidance Flaintil! clamed that the
fim di} not duphcate the acoident
conditions bacause the segtbell and
{Cantimsed on page 1493)



{Conbnued from page 183)

tha L bracket interacied to hnng
about the rupture duting tha rollover
maneuver, Defendant's axpert, how-
ever, teslified the kel could not tear
on the upper gdgs of the L brackat
regardlass of the vehicle's positon,

The decision m Endicor 15, there-
fore, ancther axampls whars, In the
exercize of digeretlon, the court al-
Ipwad a lest film inlo avidence gven
though thers was a dissimilarity of
tha condilions axisling at the time of
the actual event. In alfirmung the ad-
migsibilily of lhe lest fim, the Court
of Appesl stated at pages $30-331.

Here, although the clrcumstances

of the tes! were not pregisely iden-

Heal with those of the actual o¢-

currence, @ close approximation

of the haaden mpast and the
maximum force brought 1o bear
on the =eatell was reached. The
o3t is highty relevant and 1ending

Io show lhat the seatbatt, if nol

abused, did not rupture under the

forea of tha impact that actually
oecurred.

In Yecny v, Echipse Fuel Eng Co.
(19683 210 Cal.dpp 24 192, 26 C A,
402 following testimony with régard
to the condibons under which an
pxpenmenl was made, the plamuff
Objected 10 ovidence of the expern-
ment o tha ground that the condi-
tons under wirch e experment
was made wera ol semfar 1o the
condions gt the wme of the explo-
sipn mvolved 10 the accident. The
expenment smwolved the burnmg of 5
procduct called "Dow Them E The
tnal court adrtted the test results
and inztructad the jury as follows at
page 203

In doing 50 1 am nol delarmuning
whether the candions wera simi-
lar or not. Those are matters
which you must determine for
yourself 1 am simply passing pra-
@iy f there 15 a sulilcient
[siz] 0 permit the evidencs re-
garding thas expernment N is for
you uttirnalely to determine whefh-
gr the condihons were the same or
sufficiently similar to that, if the
expgnment has any evidentiary
yalue.

The plantllf enumerated nine
specticatians whatam the expari-
ment differed from the condibons
which existed at the e of the acci-
denl Thease specibcations ware as
followes: (1] tha expenmental modet
was shightly diferent having morg
tubes. but 1dentical dimensians; [2)

the experamental bolér was manu-
tactured six years after the oné in-
yolvedin the acadent; (2} the expen-
rental rodal was 1I0Camd on level
grovwnd and not ina pil as n the
aciident: {41 the expermental model
was ngw and had never been usad;
(5} the way the Dow Tharm anlerad
the fire box was different in the ex-
peniment than in iha actual case; (6}
in the gxpenment the Dow Therm
was not gnited until the prassure
wdas at 99 pounds, contrary to Lthe
eviciance in the case: (1) the amdunt
of vapor used expenmsntally Coukd
not duphcate vapar actually present
i tha case smce that amount was
unknowrs; (B the experimantal model
was nol connectad to a smoke stack
a¢ m lhe accdent: and (9) manuat,
ot automahs, condrds weare Used n
the experiment

Cespite these diffarences, the
Court of Appeal it ¥Yeory Reld that
evidence was property adimitted and
stated al page 205.

[TIhe condions of the axpen-
ment were sulliemlly similar o
the conditions in winch they were
beng compared lor tha judge to
admit the evidance and to {8ave il
to the jury 10 delermine, whether,
as he said, the conditions were
the same or sufhoiently similar
.. 7 for the expenmenl to have
any ewdenhary valpg. Plamhil
Srems to think the language of the
Judge wchcated 1hat he was aboh-
catung his udhcial power 1o dater.
mine the admissibidity of the awv-
dance. Cn the contrary, he was
eermeming that i Ris Jerdgmen)
the conditons wers sufhciently
simlar to admt the endence ol
the expanment but the ullimate
determinaton of the ewdenbary
valug was for the Jury.

Thus., the Yecny rukng as well as
ihe ather decisions discussed above
ridicate that the subslantially swnilar
standard 13 an axiremely flaxible
one  They further inchcate, that in
prachice as well as i theory, the
rgquirement of substanhally similar
gxparimeént conditions cannot be
equaled with conditions dentical o
that of the accident

A LIMITING INSTRUCTION FOR IL-
LUSTRATIVE PURPOSES

Miler's Nahonaf fnswance Co..
supra. 257 F 20 93 was an achon by
the gwner of & gran elavator against
vangug insurance companees. Plan-

tiff claymed that the braakout was
causad by a dust explosion, Dalen-
danl clawned that there was no ex-
ploslon and the cause of the break-
oul was 3 slructural fadure. Thea
defendants objected to the Introdye-
ton o evidence of picluras and
testinony ralaling to the expanmants
upon the grounds that such axperr
mants wera misleacing and wera not
perioimed under conddions sub-
stantially similar to those known Lo
have exisied at the tima of the accur-
rence The pictures digplayed sever-
al experiments ustrahve of the prin-
giples recognized and apphed by Ihe
withess in reaching hig opiman,
Thera was na claim thal the cond-
tions and situabons involvad i the
gxpanrnants ware dantcal or sub.
stantially snilar 10 those existing in
the plaintlf's glevator al the trme ol
the breakout, On cross-exarmnation
plamtffs witness stated thal they
warg not Iyng o buld a model of
the elevator, butl were maraly dem.
enstrating prnoiple s,

The toal Court instrucred the Jury
bafore each group of fAlms was
shown that “they were admilled only
for the purpose of lluslrabng certan
principles which the plamtif! con-
lends are applicabhe in ths situation,”
(At p. 960 These Inslructions were
repaated in he Cowrt’s iinal instrue-
tons o the ury The Court of &p-
peais statad at page 96

s clear hat the expenments
were presanied (o show pninciplés
and not 1o show that actually Oc-
curred. Defenss coungal do ngl
contend thatl an expert may nal
state the principles upon which he
basas an opimont  Indesd, 0 o2
case such &5 this, expart fesirmg-
ny would be of Ittle value unless
such principles were both stated
and tested by cross-axamnatioh
The demonstrative evidance
which was used was merely a
maans lo "gnable or azsist the
witness W make an urderglanda-
ble communicalion of admessible
matier with reasonatle accuracy
arel gxpadiion”

IL further held that there was noth-
In 10 show any abuse ol discretion
by the triak court,

In view of lhe decision n Miffer’s
Maronal inswranes (o, supra, and
the recogrite of this case by the
Calllorona Court ol Appaal in Soipen-
per v. Yolkswagen, supra, it can be
argued that hims of axpenments may

(Continrued on page 194)

Page Ona Hundrad Ninety-three



(Conmusd from page 123

be intraducad In andanca even If the
conditons were not substanualy
simifar providing that the jury is so
Instructed g3 1o the immred purpose
for which the films and testimony
hasad upan the fiims 5 ntraducad,
(See also 76 ALR.2d 402,

LIMITATIONS OM THE TRIAL
COURT’S DISCRETION

Notwithstanding the liberal ap-
proach m the aforementoned Casa, of
i5 ats0 Hnportant O exXaming Cases n
which the Court of Appeal has cwer-
ruled the trial cowrls deciswong to
allow Inlo evidence tasl rasults.
These decisions dlostrate,  among
ather things. that the Inal courl™s
discretion is not without some himita-
fon. In Beffencour! v, Dieed Trans-
poriaion Co. fne. (1968} 210 Cal
App.2d 408, 26 C.R. 823, the Court
of Appeal ruled thal tests designed
12 recregte \he traffic accrdent at
I5sue were Impropesly admmtted. The
Hamnhff in Beftencourt sued the de-
Tfandants aftar his son was killed
when the son's velick: was it by a
fruck owned and operated by the
defendant. The delendant's expart
dasigned a senes of axpanments to
recreale the acoident and 1o prove
thai the defendant was not negiigent.
The Court of Appeal, In rggcting the
uza of the expernment, noted thal
thera was not sutthcrent similarty be-
tween the conditions of the experi-
ment and those of the acodent es
respacts the swsibdity of the drivers,

Subsequent tg the Befleneourt da-
clzen, the Court of Appeal in An-
draws v Barker Bros Corp, (1968)
267 CalApp.2d 530, 73 CA. 284
agan ook 1Isgue wih the admissiil-
tty of an acowdent recreation experi-
ment The plartll n Angrews had
suslalned mpunes when he sat i 3
char displayed in delendants’ rétail
furmiture store, and the chair eol-
lapsed undar him, According 1o the
plaintlil, he sat in the chaw m a ror-
mal manngr The defendant s expart
conducled a serles ol exparimants
an chairs of the same shyle. As a
rasull of hig tests, he concluded the
plamiiilf must have been sithng In the
chair in an rmpropar manner ko cause
il o collapse and thus the plaintiff
was contributorily nagligent.

In reviewing the trial courts dec-
2ion b0 allow tha axpenments nto
evidenca, the Court ol Appeals dis-
cussed the ewidentiary principlas
concerning edpenments as oliows
4t page 537
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It 3 setled rule that evidance of
the resulls of expeniments as 1o a
cisputed fact 15 not admissible un-
less the conditions for the experi-

rnent are substantally dentcal o

those oul of which the dispute

arises. [Emphasis added.)

The Court of Appeal in Andrews
wanl on ko ¢onclude the axpariment
was inadmussible, since the experl
had based tus expenment on tho
assumption thal the plamtfl was
nedligert and thal the chalr was
sound Thos. Andraws. a pre-Cul-
peprpar dacision, used A mors strin-
gernd apphgakon ol the Culpepper
lest than has been used in ober
decisions

Finally, n Sotfs v. Soutfrern Califor-
ma Rapid Transit Distrcl, (19807 105
CalApp 2d 382, 185 CH 285, the
Court of Appeal again overndled a
thial courl’s demsion allowing in test
results, ¢llmg the lack of subsranhal
similanty between e condillons of
tha acodant and the conditions aof

the expermeant, In Sois. the plamtlff -

sued delendants afier being slruck
by one of defendarts’ busas. In al-
tempting to prove that the plainlifl
was walking outside the cross-walk
at e tima of the accident, the dalen-
dant hired an accident reconziruction
axpert, The defense experimeant oon-
sisted of pulting the same bus thal
had been invalved n the accidanl
through a seres of manauvers de-
signed to calculate the speed of the
bus when the plaintff was hit,

Despite the use of the $ame veh-
cle, tha Court of Appeal held that the
lest evidence was inadmissible since
the conditions surroundmg the accr
dent diifered. In making s dacison
the Sofis court relied an the foilow.
ing: {1) the difference in the weathar
condions al the ume ot the axpeari-
mment and the bime of the ageldent;
and (27 the dafendanl's fadure o
show that 1he bus was n substantial-
ly the same conditign as on the date
of the acerdemn.

Thus, taken together, the alore-
mantioned decisions ndicate that the
applicahon of the substanlially siml-
lar crilena is nol totally predictable
and that some Courls of Appeal are
willing to fquéstion the tnal court’s
broad digeretion,

THE ROLE QF THE TRIAL JUDGE

As has been indicated previously
i thus arncle. the tnal judge has
broad dhserahion an detarmining
whather fo adrut nte ewdence. The

courts, as with othar evidenttary
Questions, can e xercise (15 discretion
and oexclude ewvidanca of experi-
rmends or lesls of tha probative value
of such ewdance |s substantially
cutwaighed by the probablity that its
admission will (8] necessiale undus
consumplion of time, or (B craate
substanual danger of undua preju-
dice, of confusing the issues, or of
misigading the jury. (Ewd. Cods,
§352.)

In raeviawing the apphcation of
§352 and tha admissibillly of experi-
mards intd avidenge, the appeliate
eourts have gancrally deferred to the
trial judge's discration. The Courl of
Appeal in Cufpepper took a very
braad approach when it stated at
page 222 ching Gluot v. Adifer (1945)
26 Cai 2d 680, 685, 160 P.2d 832.
a36:

Under Sechon 352 of the Evidence
Code, the thal judge has almost
tlal discration in admthing Ihe
results of demaonshralions, expetr-
menks and @sts, and s decison
in this area will only be ravarsad
whead it 15 clearly abused

Few Courts, it appears, would take
issue with this statement. Those
cazes mn which the tial |udge was
overruled involved experiments
where there was serous and obv-
ous defigizncy in the sxpert's meth-
adology  Latking such &n error, the
triak judge's ruling on adrmessiilty s
unhikely to be owerrulad

CONCLUSION

I chnclusion, tha tendency ol the
Califormia Courts 15 to admit avi-
dence of expenrment a5 an ad tg the
Court and the jury in arrvang at judi-
cons, To ba gdmissibhe, | must be
shown that the avidance 15 ralevanl,
the condibhons of the experments
were sulrslantially the same asin the
accldent, and the ewidence will not
consume urndus bme, confuse the
ssues or mislaad the jury These
determinations rast on tha sound
disgretion of the trial judge and un-
lgss ihers 15 8 Claar abuse Iha trial
judga’s decision will generafly not ba
averrgkad,

in addition, therg 13 auvthonty for
the admussion of test rasults for Ihe
purpess of llustrakng principles,
even where the condilons dunng a
tesl wers nod subslantially similar to
those exrshng at the bme ol the astu-
al ocourrence |n such a case, the
ury should be msiructad as to the

{Cantinyed on page 21 1)



Combaling Common . . .

fComtinued from page 2107

you, the detendant under these cir-
cumstances had a higher duty of
care than the plaintiff, Crossing the
streai the plalmifi need only conduct
himseif as the avarage, reasonable,
prudent parson, the "C" student. His
head was not connectad to his body
by a awivel and be need not act as If
it were, He had a lowear standlard care
to begin with bacause his conduct
could nol really sndanger cthers.
Tha fact is that the evidence demaon-
strates that he looksd in the many
directions from where danger could
occur bBelore bBe Bagan his move-
mants, whareas the defendant only
had 10 ook in one direction and con-
trol his vahlcle s0 as to avol tha very
accident that occurad.

BELITTLING PLAINTIFF'S INJUR-
IES

Oftan the defense attempts to be-
litde the extent of the plaintifi's injur-
las by amphasizing that merely one
part of the plantiffs body was in-
jurad, or for that malter just a poriion
of that part. Plaintiff should empha-
size throughout the case and in argu-
ment that tha injury is more than just
a sum of tha parls, it is an injury to
the entirs human being. A succassful
technigue for doing so is the follow-
ing argument:

"If we assume lor a moment that
staad of da magin:g the lurnbar por-
tion of the plaintifi's back, the tow-
back araa, the defendant's negli-
gehce damaged his watch. Let’s
supposa that the watch wasn't even
entiraly destroyed, but merely de-
maged in a way that it would lose 5%
of Ite aceuracy in indicating the timea.
Such a watch would lose 1.2 hours
per day. If the watch was worth
$200.00 would it be fair 0 say that
afer the injury tha watch was worth
$180.00 and was only damaged
$10.00? A watch thal loses 20% aach
hour and cannot be fixed fo tall cor-
rect time is worthloss. It has hoen
camaged 100% In reafity, hasn't it?

"The plainfiff's low back cannot be
fixed. Just a8 a violinist neads his
hands totaily intact, and a philos-
apher his brain and thought process
thoroughly intact, the plaintiff naeded
his back, notonly to earn a living and
support his family, but for reasons of
self respact and self dignity.” [ |

MEDICAYL
MALPRACTICE

PEMSONAL INJUMHY,
AND PRODUCT LIARE FTY
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Phee Weacfoezad (ol
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TOL HEE 800 3306-0332

CTLA Naws
{Continued from page 186)

£.0. Box 682, San Jose 95106, (408)
257-7200.

— Shasty; John Minolettl, 1824
Court SL., Redding 26098, (916) 243-
2008.

— Sotano: David P. Lucchasl, 525
Capital St., Vallsjo 94590, {T07) 550+
3831.

— Stanislaus: Ken Cochrans, P.O.
Box 988, Modesto 85353, (209) 577-
6100,

— Vertura: Thomas L. Hinkle,
P.0. Box 8130, Veniura 93008, (8035)
656-4223,

Al CTLA aticrneys are urged to
considar joining this cutstanding
groug. If you haven't alraady donge
50, now i & great time. We all will
banefit from this offort to enhance
the image of the trial lawyer with the
public. [

-

——

Editorial

{Continusd from page 183)

counsal io request opposition I it is
deamed necessary. This is a desir-
able practice, singe it is appropriate
to deny relief summarlly i many
£ases.

This summar, the Legislature en-
acted Code of Givil Procedure sec-
tions 1088.5 and 1089.5 as urgency
measures, effective Immediately.
Theay provide that whare the pelition-
ar doas not requast that an alterna-
tive writ be issued {(which would re-
quire a hearing), the petition nesd not
be served before itis flad. The court
can take no action on tha raquast for
raliof, howaver, until proof of sarvice
is flled, and then only after the re-
spondent has had 30 days to answer
or otherwise respond,

On their taces, thase naw statutes
seem to conflict with Rule 56(k), (But
see CGode Civ. Proc., §1089,) Colinsal
filing or opposing a petition should
chack wilh tha clerk of tha district
involved to sea which time frame-
work is being enforced, and watch
for possible changes in the Aulas of
Court, [ ]

Admiseability . . .

(Continued from page 184)

limited purpose For which the fost
results are admilted. The frial judge
has greater libarality with respect to
the admission of exparimantal evi-
dence where such evidence is vsed
1o rebut the other party's experimen-
lal avidence or to impeach or cor-
roborate a witness.

Thus, 50 lohg as experiments are
conducted in a scientifically sound
manner and there is & good faith
attempt to recreate the conditions of
the accidanl or event, the results are
admissible. [ ]
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